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ARGUMENT 
THE HOLDING IN HIGHLAND IS NOT APPLICABLE TO THE PRESENT 
SITUATION 
In arguing that Mrs. Fielden should be required to pay for Mr. Hansen's trial 
exhibits, Mr. Hansen refers to the case of Highland Construction Co. v. Union Pacific 
Railroad Co., and argues that the holding in Highland Construction favors Mr. Hansen's 
position. 
Mr. Hansen has misinterpreted the following portion of the holding in Highland 
Construction. Mr. Hansen cited to a portion of the Court's holding which states: 
As the trial progressed through the district court, Carbon ordered and paid for a 
daily transcript of the testimony. When this appeal was filed by Highland, it 
certified as part of the record those transcripts and Highland has used them 
extensively in this appeal. It is therefore equitable that Highland should reimburse 
Carbon for the transcripts... 
Highland Construction Co. v. Union Pacific Railroad Co.. 683 P.2d 1042, 1052 (Utah 
1984). Mr. Hansen failed, however, to complete the sentence as reported by the Utah 
Supreme Court. It continues, " . . . at the rate charged if they had been produced at the 
conclusion of the trial in the usual manner for appeal purposes and not on the more 
expensive daily rate basis.", A review of this holding in Highland Construction shows 
how it is not relevant to this appeal. Highland was the party who filed the appeal. In the 
normal course of proceedings, Highland would have been initially required to pay for 
producing the trial transcripts in order to use them on appeal. Highland was, however, 
spared from this cost due to the fact that Carbon had previously produced and paid for the 
trial transcripts. Highland was ultimately unsuccessful in its appeal. Therefore, in the 
normal course of events, Highland, as the non-prevailing party on appeal, would have 
then been required to bear its own costs of preparing the transcripts. Thus the Supreme 
Court, in equity, determined that Highland should reimburse Carbon for the transcripts 
which Carbon had originally obtained. The court further ruled that Highland should 
reimburse Carbon for the price that Highland would have paid had Highland requested 
the transcripts in the normal course of appellate proceedings. 
Therefore, the situation which Mr. Hansen cited to in Highland Construction, is 
wholly inapplicable to the situation at hand. 
Mr. Hansen further states that because Mrs. Fielden used the trial exhibits 
"extensively throughout the litigation", [and was not the prevailing party], that Mrs. 
Fielden should be required to pay for Mr. Hansen's trial exhibits. Nevertheless, this 
argument is clearly contrary to the appellate court holdings as cited in Mrs. Fielden's 
initial appellate brief. Furthermore, Mrs. Fielden did not use these trial exhibits 
extensively, thus disputes Mr. Hansen's claim on that point. Mr. Hansen gives no citation 
to the record to demonstrate that Mrs. Fielden did indeed use these trial exhibits 
extensively, thus that argument is moot. (In State v. Ortiz, 782 P.2d 959, 962, the 
Supreme Court stated, "We have consistently held that if counsel on appeal does not 
provide citations to the record, we need not reach the merits of his or her substantive 
claim.") 
2 
CONCLUSION 
Mrs. Fielden is entitled to the relief sought after as noted in her appellate brief. 
Mr. Hansen has not presented any argument in his response brief to counter any of the 
precedents established by the courts of appeal regarding the issue of taxing the costs of 
trial exhibits to the non prevailing party. Therefore Mrs. Fielden should be granted the 
relief sought and should also be awarded her costs on appeal. 
Respectfully submitted this / u llay of September. 2005. 
Carlos J. Clai 
Attorney for Appellant 
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